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28.2.2017                                                                    G.R. Case No.325/2016 

 IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                                                

G.R. Case No.325/2016 

                                                          (U/S-380 of IPC) 

                 

State of Assam 

        --------Prosecutor 

      -VS- 

     Sri Junush Ujir 

S/o Sri Lambar Ujir 

R/o Village-Pasabasti 

P.S. Dhekiajuli 

     Dist. Sonitpur::Assam 

        -------Accused  

 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal & Mr. A. Pourel, learned A.P.P.   

Advocate for the accused: Mr. R. Khakhlari 

Evidence recorded on: 25.7.16/29.8.16/30.9.16/7.11.16/29.11.16 

Argument heard on: 2.2.2017 

Judgment delivered on: 28.2.2017 
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JUDGMENT 

1. The prosecution case in brief:  

 The prosecution case in brief is that in the night of 26.3.2016 informant 

Satendra Koiri’s father Jaymangal Koiri got up for doing pee and came out. Then 

he came to know that 3(three) cows had been missing from the cowshed when 

they were tied. Later on, the informant and some other persons searched for 

the cows here and there and found the cows along with the accused at village 

Roumari Kacharigaon. Immediately police was informed about it and afterwards 

police came and took the cows and the thief. 

2. To this effect the informant lodged a written ejahar before O/C, Mazbat P.S. on 

27.3.2016 which was registered as Mazbat P.S. Case No.24/16, U/S-379/411 of 

IPC and duly investigated the case. After completion of investigation the I/O 

submitted charge sheet against accused U/S-379/411 of IPC. Hence, this case.  

3. On submission of the charge sheet when the accused appeared before the court 

copies of relevant documents were furnished as per U/S-207 of CrPC. After 

hearing both sides a formal charge U/S-380 of IPC was framed against the 

accused and the particulars of charges were read over and explained to which 

he pleaded not guilty and claimed to be tried. The accused was discharged from 

the liability U/S-411 of IPC. Accordingly, the case proceeded for trial. 

4. POINTS FOR DETERMINATION: 

Whether, in the night of 26.3.2016 the accused had dishonestly 

taken to wait three cows from the cowshed of informant Satendra 

Koiri and thus committed an offence punishable U/S-380 of the 

Indian Penal Code; and within my cognizance? 

5. The prosecution side examined 7(seven) witnesses and exhibited the FIR, 

seizure list, the sketch map of the place of occurrence and the charge sheet. All 

the witnesses were cross-examined by the defence. After closure of prosecution 

evidence statement of defence of the accused U/S-313 CrPC was recorded 

wherein he pleaded total denial but he declined to adduced defence evidence. 

Accordingly, the defence evidence was closed.   
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6. I have heard argument from learned defence advocate Mr. R. Khakhlari and 

learned APP Mr. A. Pourel in absence of regular APP of the court Mr. D. 

Dahal. During argument learned Mr. Pourel submitted that all the prosecution 

witnesses corroborated the facts of the FIR. According to him the prosecution 

has been able to prove the guilt of the accused person beyond all reasonable 

doubt and accordingly prays for his punishment. Contrary to his submission 

learned Mr. Khakhlari submitted that there is no eyewitness to the occurrence 

and the entire case of the prosecution is based on circumstantial evidence. 

According to him there is no complete chain of events wherefrom it can be 

perceived that the cows were recovered from the possession of the accused 

person. Rather, he submitted that there is contradiction in respect of the alleged 

place where from the cows were recovered. He further submitted that the 

seizure has not been made as per law. Under the above facts and circumstances 

it is submitted that there is serious doubt regarding the veracity of the 

prosecution story and accordingly prays for acquittal of the accused. 

7. I have carefully perused the evidence on record. The submissions of learned 

advocates of both the sides are also considered. Now, let me discuss the 

evidence of the prosecution in detail.  

DISCUSSION, DECISION AND REASONS THEREOF 

8. In his evidence PW-1/informant deposed that in the night of 27th March, 2016 

he got up and found his three cows missing from the cowshed. Instantly, he 

raised hue and cry and called the villagers. Then they made groups of two to 

three persons and searched here and there and at distant about 12 km from his 

residence the accused was caught by the villagers along with the cows. 

According to him accused Junush Ujir was amongst the four people, who had 

stolen his cows. Knowing the fact he went there and found his cows. The 

accused and the cows were taken to Rakshasmari Out Post under Dhekiajuli 

police station where he was given possession of the cows. Therefrom, he and 

the cows were brought to Mazbat police station. He lodged the FIR at the P.S. 

Exhibit-1 is the FIR and Exhibit 1(1) is his signature. Exhibit-2 is the seizure list 

and Exhibit-2(I) is his signature. 

9. In cross-examination he admitted having not seen who took away his cows. 

According to him the cows were purchased by him but he did not submit any 
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purchase receipt to the I/O. He stated that the police handed over the cows to 

him without going through any document. He stated that he does not know the 

name of the persons and the village where the present accused was caught. 

According to him he put his signature on Exhibit-2 at Rakshasmari Out Post. He 

stated that the contents of Exhibit 2 was not read over to him. He denied that 

the accused did not commit theft of his cows and that he was caught by 

villagers out of suspicion and that the cows do not belong to him. He stated that 

the village headman of the concerned village was not present when he took 

possession of the cows after putting signature in Exhibit 2. 

10. In his evidence PW-2 deposed that informant Satyendra Koiri is his neighbour. 

He stated that the occurrence took place about 3-4 month back. In the relevant 

night while he was asleep then heard hue and cry in the house of the informant. 

Accordingly, he came there and came to know that his three cows had been 

stolen. Then then villagers went in search of the cows by following their 

footprints by the side of the river bank. After about two hours they were 

informed that a thief and the cows had been recovered at village Gerabari. 

Accordingly, they arrived at Gerabari and saw the present accused being tied. 

According to him the cows were tied in another person’s house. After sometime, 

police arrived and took away the accused to Rakashmari Out post under 

Dhekiajuli P.S. alongwith the cows. He stated that he came back from Gerabari 

to his house but the owners of the cows went to the P.S. Subsequently, he 

came to know that the cows have been given in Zimma of their owners. 

11. In cross-examination he admitted having seen who had stolen the cows of the 

informant. He stated that he arrived at Gerabari at 4 am and saw the accused 

and the cows being tied in different places. According to him the cow was kept 

tied in a house of a person for allegedly eating crops. He admitted that Gerabari 

is about 12 km away from their village. He denied having not stated before 

police that he identified the present accused to be the person who had been tied 

at Gerabari for allegedly committing theft of the cows of the informant. 

However, he admitted that the cows were not recovered from the possession of 

the accused. He denied that the accused did not steal the cows of the informant 

and only out of suspicion he had been caught hold by the villagers. 
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12. The evidence given by PW-3 and PW-4 are almost similar as that of PW-2. They 

stated that the occurrence took place about 3-4 month back. In the relevant 

night when they were sleep they heard hue and cry in the house of the 

informant and accordingly came to his house and came to know that his three 

cows had been stolen. Then the villagers went in search of the cows by 

following their footprints by the side of the river and after about two hours they 

were informed that a thief and cows had been recovered at village Gerabari. 

Accordingly, they arrived at Gerabari and saw the present accused being tied. 

The cows were tied in another person house. After sometime, police arrived and 

took away the accused to Rakashmari Out post under Dhekiajuli P.S. The cows 

were taken to the P.S. According to them the cows were given in zimma of the 

informant from Rakashmari Out post. 

13. In cross-examination PW-3 stated that his house and the house of the informant 

is separated by 2-2½ km distance. He stated that he put his thump impression 

in Exhibit-2 at the P.S. He denied having not stated before police that after 

hearing Halla he went to the place where the accused and the cows were being 

tied. He denied that he did not see the accused and the cows; that he did not 

come out of his house in the night hearing Halla; that in the morning he went 

straight to P.S to identify the cows and that he has deposed falsely. 

14. Again, in cross-examination PW-4 stated that the cows and the accused were 

found at about 7 km away from their village. According to them at about 4:00 

A.M. they arrived at the place where the accused and the cows were being tied. 

He stated that the villagers of the concerned village caught the accused and the 

cows. The cows were being tied in the house of a person for allegedly eating 

Maize crop. On the other hand the accused was separately tied at a distance of 

about 100 meter from the place where the cows were tied. He denied that the 

accused did not steal the cows and that out of suspicion he was caught in 

connection with this case. 

15. In his evidence PW-5 deposed that informant Satendra Koiri is his brother. He 

stated that on 27/03/16 at about 2:00 PM his father got up and saw three cows 

missing from their cow-shed. Coming to know about it they searched for the 

cows and after proceeding about 10/12 kilometers by following the footprints of 

the cows they found the cows in a village under Sonitpur district being tied in 
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the house of a person for allegedly eating maize crop. The accused was also tied 

in the house of other person in the same village. According to him police of 

Rakashmari out post under Dhekiajuli police station took them alongwith the 

cows and the cows were given to their zimma. The accused was taken to 

Mazbat police station. According to him the accused while being assaulted 

revealed that four other persons also committed the theft.      

16. In cross-examination he stated that the accused was assaulted by the gathering 

people. He denied that the accused did not commit theft of their cows and that 

after assaulting him threatened and then handed over to the police.  

17. In his evidence PW-6 deposed that on 27/03/16 he was posted at Mazbat P.S. 

as second officer. On that day informant Saitendra Koiri lodged an FIR at Mazbat 

P.S. regarding theft of three (3) cows. Getting the FIR Mazbat P.S. Case 

NO.24/15 was registered and the case was endorsed in the name of A.S.I. Jiban 

Ch. Dejka to take pre-steps and to him to complete the investigation. According 

to him the theft had been committed in the night of 26/03/16 and getting to 

know about it the villagers searched and caught the accused person and also 

recovered the cows from Rakshasmari under Dhekiajuli P.S. Then he was taken 

to Rakshasmari out-post but considering the fact that the offence had been 

committed under his jurisdiction, therefore, the I/C informed about the fact at 

their P.S. Then the O/C entrusted A.S.I. Jiban Ch. Deka to go to Rakahssmari 

out-post to do the needful. Accordingly, he brought the accused and cows to 

Mazbat P.S. and then gave possession of the same to the informant. The 

accused person was forwarded to court on 28/03/16. According to him A.S.I. 

Jiban Ch. Deka visited the place of occurrence, recorded the statement of 

witnesses U/S-161 Cr.P.C. and also drew sketch map. On 28/03/16 said Jiban 

Ch. Deka handed over the C/D to him after completion of investigation. 

According to him there was materials in the C/D against accused Junush Ujir 

and hence he submitted charge sheet U/S-379/411 of IPC. Exhibit-3 is the 

sketch map of the place of occurrence and with signature of A.S.I. Jiban Ch. 

Deka. Exhibit-3(1) is his signature which I know. Exhibit-4 is the charge sheet 

and Exhibit-4(1) is his signature. 

18. In cross-examination he stated that as per seizure list the place of seizure is at 

Rakshasmari out-post under Dhekiajuli P.S. He stated that he did not record the 
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statement of witnesses and also did not visit the place of occurrence. He denied 

that there was no material against the accused to submit U/S- 379/411 IPC.  

19. Again, in his evidence PW-7 deposed that on 27/03/16 he was serving at Mazbat 

PS. On that day informant lodged the FIR at the PS and Mazbat PS case No. 

24/16, U/S-379/411 of IPC was registered. Then the O/C endorsed the case to 

him for taking pre-steps and getting the task he went to Rakshasmari out-post 

under Dkhekiajuli PS along-with the informant and brought three cows and the 

accused to Mazbat PS. The cows were seized and then given zimma to the 

informant. After that he visited the place of occurrence, recorded the statement 

of witnesses, drew sketch map. After completing the pre-steps he handed over 

the C/D to the O/C. Exhibit-2 is the seizure list and Exhibit-2(2) is his signature. 

Exhibit-3 is the sketch map and Exhibit-3(2) is his signature.    

20. In cross-examination he stated that he seized the cows at 2.35 PM on 27/03/16 

at Rakshasmari out-post under Sonitpur district. He seized the cows from the 

informant Saitendra Kairi. He admitted having not recorded the statement of 

Rabindra Kairi whose house is adjacent to the house of the informant. He stated 

that in the arrest memo the date and time of the arrest of the accused has been 

not been mentioned. According to him the accused was arrested at Mazbat PS. 

21.  The witness stated that PW-2 did not state to him that he could identify the 

accused when he saw him being tied at Gerabari for committing theft of cows of 

the informant. He stated that PW-3 did not state before him that after hearing 

hallah he went to the place where the cows and the accused were being tied. 

He admitted having not received any documents from the informant showing 

that the cows belonged to him.   

22. I have very minutely analyzed the evidence of the prosecution. It is evident that 

the cows were missing from the cow shed of the informant. However, there is 

no eye witness who had stolen the cows. The witnesses stated that the cows 

were recovered alongwith the accused from Gerabari being caught by the 

villagers of that village. Admittedly, the cows and the accused were caught in 

two different places. According to PW-4 the cows were tied in the house of a 

person for allegedly eating Maize crop. On the other hand the accused was 

separately tied at a distance of about 100 meter from the place where the cows 

were tied. There is no evidence under what circumstances the accused was 
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caught by the villagers. Moreover, to clarify this fact none of the witnesses from 

the concerned village has been examined by the prosecution; not even the 

village headman of the concerned village. Rather, it appears that all the 

independent prosecution witnesses belong to the village of the informant. 

According to PW-5 while being assaulted the accused revealed that four other 

persons also committed the theft. To substantiate this fact no confessional 

statement of the accused has been recorded nor there is any other evidence to 

support this fact. In absence of any such evidence it can be presumed that the 

accused, out of fear allegedly admitted to have committed the offence. 

23. As already pointed above there is no direct evidence to the occurrence and the 

entire case of the prosecution depends upon the circumstantial evidence. In 

absence of direct evidence duty casts upon the prosecution to prove that there 

existed factual circumstances by which it can be traced out that the accused was 

responsible for committing theft of the cows from the cow shed of the 

informant. The burden of proof heavily lies upon the prosecution to link each 

factual circumstances with the other in order to complete the change. However, 

it appears from the prosecution evidence that the entire set of events are 

concentrated at village Gerabari and not beyond that. Admittedly, the said 

village is more or less about 10/12 kilometres from the house of the informant. 

In order to cover this much distance the I/O did not take any steps. There is no 

evidence from which it can be presumed, in absence of direct evidence, that the 

accused was actually responsible for committing theft of the cows from the cow 

shed of the informant. Thus, I hold that there is strong doubt regarding the 

veracity of the prosecution story and evidence led in support of it.  

24. Another aspect which is required to be discussed herein is that the seizure of 

the cows have been shown at the police station and not at village Gerabari. 

There is also no witness from the concerned village to prove that the cows were 

actually recovered from the said village. By not following the proper procedure 

of seizure the I/O has clearly violated the provision of Seciton-100 CrPC. This 

lapse on the part of the prosecution has also weakened the evidentiary value of 

seizure list and seizure witnesses. 

25. In view of what has been discussed above I hold that there is serious doubt 

regarding involvement of the accused in committing the alleged theft in the 
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house of the informant. Consequently, he is liable to be acquitted from the 

charges in this case. 

 

ORDER 

Accused Junush Ujir is acquitted from this case and set at liberty forthwith 

on the ground of benefit of doubt. His bailor is also discharged from further 

liabilities in this case. The bail bond submitted on behalf of the accused shall 

remain in force for the next 6(six) months from today in view of the spirit of 

Section-437A of CrPC.   

The case is accordingly disposed off. 

Given under my hand and the seal of this Court on this the 28th day of 

February, 2017 at Udalguri, BTAD::Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM   
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Satendra KoirI-----------PW-1 

ii. Sri Rambrat Koiri------------PW-2 

iii. Sri Bidyasagar Koiri---------PW-3 

iv. Sri Dharmendra Koiri-------PW-4 

v. Sri Madan Koiri--------------PW-5 

vi. S.I. Sitangshu Kr. Ghosh---PW-6 

vii. A.S.I. Jiban Ch. Deka--------PW-7 

2. DEFENCE WITNESSES:--NIL-- 

3. PROSECUTION EXHIBITS: 

i. Ext.1------------FIR 

ii. Ext.1(1)--------Signature of PW-1 in Ext.1  

iii. Ext.2------------Seizure list 

iv. Ext.2(1)--------Signature of PW-1 in Ext.2 

v. Ext.2(2)---------Signature of PW-7 in Ext.2 

vi. Ext.3-----------Sketch map of the P.O.  

vii. Ext.3(1)-------Signature of PW-7 in Ext.3 

viii. Ext.4----------Charge sheet 

ix. Ext.4(1)-------Signature of PW-6 in Ext.4 

4. DEFENCE EXHIBITS:--NIL---  

Typed and corrected by me:                                                    

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  


